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Attn: ChiroTherapy, LLC

1.877.97.CHIRO 

FAX: 480.471.8821

PROFESSIONAL AFFILIATE AGREEMENT 

THIS PROFESSIONAL AFFLIATE AGREEMENT (this "Agreement") is made and entered into, as of 



  , 2005 (the “Effective Date”), by and between ChiroTherapy, LLC., an limited liability company (“ChiroTherapy”), and 

    

 (“Professional”), a 



.  ChiroTherapy and Professional are jointly referred to as the “Parties.”  The Parties hereto agree as follows:

1. Definitions.

1.1 “Business Day” means Monday through Friday, 8:30 a.m. through 5:00 p.m. Central Standard Time, excluding ChiroTherapy Holidays.

1.2 “Customer” means a third party that uses the ChiroTherapy.com Internet site to purchase any products or services.

1.3 “ChiroTherapy Materials” means all ChiroTherapy proprietary materials, including, without limitation, the ChiroTherapy.com Internet site, ChiroTherapy documentation, Usage Data, promotional materials, advertisements, and logos, designs, trademarks and trade names used in connection with any of the foregoing.

1.4 “ChiroTherapy.com Internet site” means an Internet-based procurement system that offers products and services to Customers.

1.5 "Order" means the electronic order placed by a Customer using the ChiroTherapy.com Internet site.

1.6 “Product Information” means information concerning Products, including but not limited to descriptions, product numbers and pricing, as updated by Supplier from time to time.

1.7 “Products” means those goods and services offered for sale to Customers using the ChiroTherapy.com Internet site.

1.8 “Purchased Product” means all Products purchased by Customers.

1.9 “Term” has the meaning ascribed to such term in Section 5.1.

2. Professional Obligations.  Professional agrees:

2.1 To share information regarding the ChiroTherapy.com Internet site with patients and other individuals.

2.2 To include, where appropriate, literature concerning the ChiroTherapy.com Internet site in direct mail to patients and prospective patients.  

2.3 To provide, at the earliest practical date, information about product development, new products or modification to existing products marketed on the ChiroTherapy.com Internet site. 

2.4 To mention or include the ChiroTherapy.com Internet site in Professional's advertisements, brochures, promotion and press releases.

2.5 To share information with respect to trade shows, seminars and meetings which may be beneficial to the other party. 

2.6 To advise the other party about ideas or recommendations for new products or enhancements to existing Products which may be appropriate.

2.7 The parties may agree from time to time to jointly participate in trade shows.

2.8 Joint advertisements may be prepared following the agreement of the parties.

2.9 Any press release which refers to the other party or its products must be approved, in writing, by the other party prior to release.

2.10 Professional shall be responsible for complying with all laws, regulations and statutes; including, but not limited to those relating to confidentiality, privacy and security.

3. Compensation.

ChiroTherapy shall pay Professional in accordance with the terms set forth on the Compensation Attachment, attached hereto and made a part hereof.

4. Intellectual Property License.

4.1 License Grant.  Each Party (the “Grantor”) grants to the other (the “Grantee”), during the term of this Agreement, a royalty-free, non-exclusive, worldwide license to use, reproduce, display, distribute, perform and produce its Marks for the sole purpose of performing the duties and obligations provided for in this Agreement.  Except as set forth herein, no right, title, license, or interest in any Marks is intended to be given to or acquired by the Grantee through execution of or the performance of this Agreement.  The Marks will not be used for any purpose or activity except as expressly authorized or contemplated herein.  The Grantee is estopped from challenging the validity of the Grantor Marks or from directly or indirectly, setting up any claim adverse to the Grantor Marks.
4.2 Use of Materials and Marks.  Grantee may use the Grantor Materials and Grantor Marks only as expressly authorized or contemplated herein.  The Grantee acknowledges that the Grantor is the owner of the Grantor Materials and Marks.  Grantee shall not at any time do or suffer to be done any act or thing which will in any way impair the rights of Grantor in and to the Grantor Materials and Grantor Marks or the goodwill inherent in such Grantor Materials and Grantor Marks.  Grantee shall maintain a standard of quality for the services offered under the Grantor Marks or in connection with Grantor Materials commensurate with standards previously achieved and maintained by Grantor and its affiliates.  Grantee shall comply with the conditions set forth in Grantor's corporate identity guidelines, or similar policy or guidelines, as may be amended from time to time, or as directed by Grantor, with respect to the style, color, appearance and manner of use of the Grantor Marks and Grantor Materials.  Prior to producing, distributing or displaying any advertising or other material containing the Grantor Marks, Grantee shall obtain prior approval from Grantor.  
4.3 Right To Inspect.  Representatives of Grantor shall have the right, at reasonable times to visit Grantee's facilities to ensure compliance with Section 4.2.  Grantor has the right to inspect the services offered by Grantee under the Grantor Marks or in connection with the Grantor Materials and may terminate the license granted under Section 4.1 immediately at its sole discretion.  Grantee agrees to cooperate with Grantor in facilitating the monitoring and control of Grantee’s use of the Grantor Materials and the Grantor Marks.  Grantee agrees to submit to Grantor for approval, prior to issuance, publication, or dissemination, any such publications or other material that may use or display the Grantor Marks.  Grantee shall make such changes as Grantor may require to ensure proper use of the Grantor Marks and to avoid any statement that is, in Grantor's business judgment, inaccurate, objectionable, or misleading.  No advertising or publication by Grantee using or displaying the Grantor Marks shall be issued, published, or disseminated without Grantor's prior review and written approval.

5. Confidential Information.  
5.1 Confidential Information.  During the term of this Agreement, each party may provide to the other party, and each party may come into possession of, information relating to the other party's business which is considered confidential (the "Confidential Information").  Confidential Information shall include, without limitation, information marked confidential, all of each party's trade secrets (as defined under the applicable state trade secret law), and all information relating to each party's business plans and operations, products, costs, marketing statistics, all customer information, customer statistics, customer reports, customer data, customer security assessments and analysis, customer discounts, future plans, business affairs, process information, technical information, customer lists, finances, marketing plans and pricing strategy.  None of the above shall be deemed Confidential Information unless it has been clearly identified as confidential.  Notwithstanding the foregoing, the term Confidential Information shall not include information that (a) is publicly known at the time of its disclosure, (b) is lawfully received by the receiving party from a third party not under an obligation of confidentiality to the disclosing party, (c) is published or otherwise made known to the public by the disclosing party, or (d) was generated independently by the receiving party before disclosure by the disclosing party. 

5.2 Restrictions.  Neither party shall disclose any of the other party's Confidential Information to any person, or permit any person to use, examine or reproduce Confidential Information, unless such Confidential Information has become public knowledge through means other than breach of this Agreement without the prior written consent of the other party.  Each party shall exercise at least the same degree of care to protect the confidentiality of the other party’s Confidential Information which it exercises to protect the confidentiality of its own similar confidential information, but in no event less than reasonable care.  

5.3 Notice of Breach.  Each party will immediately notify the other party of any theft or unauthorized disclosure, reproduction or use of any Confidential Information, or any part of such information, of which such party has knowledge.  The notice shall include the name, title and business address of any person, whether or not employed by the notifying party whom such party reasonably believes has unauthorized possession of or made unauthorized disclosure, reproduction or use of Confidential Information and a detailed description of the Confidential Information at issue and the factual circumstances surrounding the unauthorized disclosure, theft or loss.  Such notice shall be sent by registered or certified mail to the respective address set forth on the signature page of this Agreement.

5.4 Injunctive Relief.  Each party acknowledges that any violation of the provisions of this Article 5 may result in irreparable harm to the other party and that such other party may have no adequate remedy at law.  The parties agree that in addition to a right to terminate this Agreement upon a breach of confidentiality each party shall have the right to seek equitable relief by the way of injunction to restrain such violation and to such further relief it may be entitled at law or in equity.

6. Representations and Warranties.

6.1 Representation.  Each Party represents and warrants that: (a) it is authorized to enter into this Agreement and to perform its obligations hereunder; (b) it shall comply with all local, state, federal and international laws and regulations in performing its obligations hereunder; and (c) the license granted pursuant to Section 4.1 does not infringe or violate any United States patent, copyright or trademark of any third party registered as of the date hereof.
6.2 Disclaimer.  EXCEPT AS EXPRESSLY PROVIDED IN THIS ARTICLE, NEITHER PARTY MAKES ANY WARRANTIES, EXPRESS, IMPLIED OR STATUTORY, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE WITH RESPECT TO THE SERVICES FURNISHED HEREUNDER, OR OTHER TRANSACTIONS CONTEMPLATED HEREIN.
7. Indemnification. 

7.1 Obligations.  Each Party shall indemnify, defend and hold the other party, its directors, officers, employees, shareholders and agents, and its successors and assigns, harmless from any claims, demands, liabilities, losses, damages, judgments or settlements, including all reasonable costs and expenses related thereto (including attorneys' fees), directly or indirectly resulting from the:  (a) breach of the representation and warranty under Section 6.1; (b) negligence or intentional misconduct of it, its directors, officers, agents, or employees; (c) third party claims for misrepresentations made by it, its directors, officers, agents, or employees; and (d) improper use of Materials or Marks. 

7.2 Indemnity Conditions.  The foregoing indemnities are conditioned on (a) prompt written notice by the party seeking indemnification; (b) cooperation in the defense of the claim, demand, or action; and (c) the obtaining of a prior written approval by the indemnifying party of any settlement or offer of settlement.

8. Term and Termination.  

8.1 Term.  This Agreement shall commence on the Effective Date and shall continue in effect for twelve (12) months (the “Initial Term”).  Upon expiration of the Initial Term, the Agreement shall automatically renew for successive one (1) year terms (“Renewal Terms”) unless either party provides written notice of nonrenewal at least thirty (30) days prior to the expiration of the then current term.

8.2 Termination.  Chirotherapy party may terminate this Agreement immediately without cause.

8.3 Effect of Termination.  Upon the termination or expiration of this Agreement, (a) each party shall promptly return all Confidential Information and other information, documents, manuals, equipment and other materials belonging to the other party; (b) Each party shall immediately cease using all the Materials and Marks of the other in any form and shall return to the other party all Materials in its possession; (c) each party shall terminate all website links established pursuant to this Agreement; and (d) all licenses granted herein shall terminate.  

8.4 Survival.  The respective obligations of the Parties, which by their nature would continue beyond the termination or expiration of any Attachment or this Agreement, including, without limitation, the obligations regarding confidentiality, publicity, Materials and Marks and indemnification, shall survive termination or expiration.

9. Notices.  
9.1 Written.  All notices to be sent regarding the terms of this Agreement relating to disputes, non-renewal or termination shall either be sent by registered or certified mail, return receipt requested, or delivered personally to the attention of (a) the President of ChiroTherapy or the Professional or (b) the appointed representative of the party per the respective addresses set forth on the signature page.

9.2 Electronic.  The parties desire to facilitate certain transactions pursuant to this Agreement by exchanging documents, records and signatures electronically or by utilizing electronic agents.  The use of electronic facilities or agents shall be in accordance with procedures established by ChiroTherapy and governed by the applicable provisions of the Uniform Electronic Transactions Act as adopted in the State of Nebraska.

10. Independent Contractor.  In furnishing services hereunder, each party is acting only as an independent contractor.  Neither party undertakes by this Agreement or otherwise to perform any obligation of the other party, whether regulatory or contractual, or to assume any responsibility for the other party's actions, business or operations.  Nothing in this Agreement shall be deemed to constitute a partnership or joint venture between ChiroTherapy and Professional.  Neither party shall hold itself out as having any authority to enter into any contract or create any obligation or liability on behalf of or binding upon the other party.

11. Force Majeure.  In no event shall either party be liable for delay in the performance or for any damages suffered by the other party when any delay or nonperformance is due to causes beyond such party's control, including, but not limited to, acts of God, fire, strikes, floods, epidemics, quarantine restrictions, war, insurrection or riot, civil or military authority, compliance with priority orders or preference rating issued by any federal, state or other governmental authority, Internet failures, communications failures, freight embargoes, car shortages, wrecks, delays in transportation, unusually severe weather (including lightning strikes), power outages, interruptions in service or inability to obtain necessary labor or materials.  

12. Miscellaneous.

12.1 Entire Agreement.  This Agreement constitutes the entire agreement and understanding between the parties hereto and is the final expression of their agreement and no evidence of oral or other written promises shall be binding.  All other prior agreements or understandings related to the subject hereof between the parties, whether written or oral, shall be null and void and of no further force and effect upon the execution of this Agreement.  

12.2 No Assignment.  Neither party shall assign this Agreement without the prior written consent of the other.  Any attempt to assign in violation of this provision shall be void.
12.3 Severability.  If any severable provision of this Agreement is deemed invalid or unenforceable by any judgment of a court of competent jurisdiction, the remainder of this Agreement shall not be affected by such judgment, and the Agreement shall be carried out as nearly as possible according to its original terms and intent.  

12.4 Amendment.  This Agreement may only be amended by written agreement of the parties hereto.  No course of dealing or trade usage between the parties shall be effective to supplement, amend, modify or alter this Agreement.
12.5 Governing Law.  This Agreement and performance hereunder shall be governed by and construed in accordance with the substantive laws of Nebraska without reference to its conflict of laws principles.  Professional consents to jurisdiction and venue in any federal or state court located in Douglas County, Nebraska and waives all objections thereto.  

12.6 Waiver.  The failure to enforce or to require the performance at any time of any of the provisions of this Agreement shall in no way be construed to be a waiver of such provisions and shall not affect either the validity of this Agreement or any part hereof or the right of any party thereafter to enforce each and every provision in accordance with the terms of this Agreement.

12.7 Authority to Contract.  Each party represents that it has the full power and authority to enter into this Agreement and to grant the rights herein conveyed.  Each party further represents that it has not entered, nor will it enter, into any agreements that would conflict with its obligations hereunder or would render it incapable of satisfactorily performing hereunder.

12.8 Captions.  The captions appearing in this Agreement are included solely for convenience of reference and shall not be construed or interpreted to affect the meaning or interpretation of this Agreement.  

12.9 Counterparts.  This Agreement may be executed in several counterparts, all of which taken together shall constitute the entire agreement between the parties hereto.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly authorized representatives as of the date written above.
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